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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA TR BT GIETOT 3TAS :
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the GCommissioner (Appeals) on or after, the date appointed under Soc. 108 ...
of the Finance (No.2) Act, 1998. e
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, nder Major Head of Account.
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The revisiﬁon applibatién shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to - v
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(@) the special bench of ‘Custom, Excise & Service Tax Appellate Tribunal of West &gngk
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.L.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
()  amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty

alone is in dispute.”
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ORDER IN APPEAL

The subject appeal is filed by M/s .Trinity Pigment Industries, Plot No. 609 &

610, GIDC Kefala,Bavla, Dist Ahmedabad - 382 220 (hereinafter referred to as
‘the appellant)) agéinst the Order in Original No.07 /AC/D/UKG/2015 dated 29-4-15
(hereinafter referred to as ‘the impugned order) passed by the Assistant Commissioner,
Central Excise, Division-III, Ahmedabad-II (hereinafter referred to as ‘the adjudicating
authority’). The appellant is engaged in the manufacture of excisable goods falling
under Chapter 32 of the First Schedule t.o the Central Excise Tariff
Act,1985hereinafter referred as CETA-1985].they are also availing Cenvat credit
under the provisions of Cenvat Credit Rules, 2004.
2. The facts in brief of the case is that, during the course of scrutiny of the Excise
Records, it was revealed that as per the ER-1 return for the quarter SEPT-2013,
the appellant was required to pay Excise duty of Rs. 478328 /-. The appellant has
submitted details for the default period, the total value of goocis cleared by them was
'Rs.3127400/-and Excise duty comes to Rs. 386547 /-.They have failed to pay duty
within 30 days. Hence, as per the provisions of Sub-rule 3A of Rule 8 of the CER
2002, the appellant was required to clear the finished goods consignment wise by
paying duty from cash account. However, the appellant has discharged duty on
monthly basis from Cenvat Account in violation of the provisions of Sub-rule 3A of
Rule 8 of the Central Excise Rules, 2002. SCN was issued for recovery of cenvat
credit of Rs.386547/ by way of cash payment, under the provisions of Rule 8 (34)
of the CER 2002 with interest. Excisable goods valued at Rs. 3127400/-should
be confiscated under the provisions of Rule 25 of the Central Excise Rules, 2002.
Vide above OIO confirmed the demand with interest ‘and penalty imposed
Rs.386547/- '
3. Being aggrieved by the impugned order, the present appeal has been filed on the
following main grounds:

They have paid Rs.386547/-for respective quarter by the specified due date.
. There was a short payment of Rs.1492/-which was paid by challan dated 13.12.2013,
they relied upon judgments: 1. 1INDUSAR GLOBAL LTD. V/s UOI cited at 2014
(310)ELT-833(GUJ] - 2. UOI V/s. KAMALAKSHI CORPORATION LTD. cited at 1991
(55) ELT-433(SC).

The goods cleared during the default period were not seized, thus the question
of confiscation of the goods does not arise. Penalty under Rule 25 of CER cannot be
imposed on them in view of the judgment given by the Hon'ble High Court of
Gujarat in case of CCE & Cus. V/s. Saurastra Cement Ltd., éited at 2010 {260) ELT-
71 (GUJ) A
4.  Personal hearingv was granted to them on 19-8-16, Shri A K.Samriya, account
Manager attended on behalf of the appellant. They requested to consider the
submission made in their grounds of appeal, and submission on 19-6-2015. They

placed reliance on relevant decisions and accordingly requested to allow the appeal.
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5. I have carefully gone through the rgcords: of Ehe case as well as the written
submissions made by the appellant. Lfind that, the issue to_decide is the default of
payment of excise duty by the prescribed due date and its consequential penalty
and payment of interest. I have gone through the case records and submissions. I find
that, from the facts of the case, it is evident that the appellant has paid their duty of
excise beyond 30 days of the stipulated date of payment as prescribed under Rule 8
ibid. the duty was paid by utilizing cenvat credit. I find that, provisions of sub-
rule (1), (3) and 3(A) of said Rule 8 ibid, which read as under:
Rule 8. Manner of payment. — (I) The duty on the goods removed Jrom, the factory or the
warehouse during a month shall be paid by the 6th day of the following month, if the
duty is paid electronically through internet banking and by the 5th day of the
JSollowing month, in any other case: for the period starting with the first day after due
date till the date of actual payment of the outstanding amount (34) ([the assessee
defaults in payment of duty beyond thirty days from the due date, as prescribed in sub- rule (1),
then notwithstanding anything contained in said sub-rule (1) and sub-rule (4) of rule 3 of
OCEN VAT Credit Rules, 2004, the assessee shall, pay excise duty for each consignment
at the time of removal, without utilizing the CENVAT credit till the date the assessee pays
the outstanding amount including interest thereon; and in the event of any failure, it shall
be deemed that such goods have been cleared without payment of duly and the
consequences and penalties as provided in these rules shall folléw.

Thus, it is evident from the above provisions of Rule 8, that once the assessee
defaults in payment of duty beyond thirty days from the due dates, the assessee
is liable to pay excise duty for each consignment at the time of removal, without
utilizing the cenvat credit till the date the assessee pays the outstanding amount

including interest thereon.

6. In the instant case, I find that, the appellant has failed to pay the Excise duty
within stipulated time limit and even failed to pay the duty within thirty days from
@\due date of 5th day of following month. They have also utilized cenvat credit for
payment of central excise duty paid after 30 days period and thereby contravened
the provisions of Rule 8(3) (A) ibid. the appellant has defaulted in payment of duty
of excise for the said period. The appellant was liable to pay excise duty from
Account Current for each consignment at the time of removal of excisable goods
However, they have failed to remove excisable goods on payment of central excise
duty by debit from their account current on consignment wise as required under
Rule 8(3)(A) of Central Excise Rules, 2002. I find that, since duty liability for the
period of default was discharged from cenvat account, the same has been

construed as violation of Rule 8(3A) of CER.2004.

7. I find that, the Hon’able high court of Gujarat in the case of Indusr, Global
Ltd. Vs. Union of India [2014 (310) E.L.T. 833 (guj) the portion ‘without utilsing
the cenvat credit’ of the sub-rule (3A) of Rule 8 of Central Excise Rules, 2002 has

i
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been held ultra vires to the Constitution of India, and in case of Malladi Drugs &
Pharmaceuticals Ltd. Vs. Union of India [2015 (323) E.L.T. 489 (Mad.}], it has been
held that there being no case of availing wrong / irregular credit, right to utilize sujh
credit in paying duty cannot be taken away. It has also been held that Rule 8(3A)
being procedural, prescribing manner and method of payment of duty only,

cannot infringe substantive rights provided in Cenvat Credit Rules, 2004.

I find that adjudicating authority has not at all discussed any of the judicial

pronouncements and routinely confirmed the SCN, whié:h is not proper and

tenable. In the fitment of the matter, the case should be remanded to the original:

authority.

8. In view of foregoing discussion and findings, I set aside the impugned order and
allow the appeal filed by the appellant by way of remand. The appeal stands disposed

of as above.
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ma Shanker)
Commissioner (Appeal-II)
Central Excise, Ahmedabad.
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(K.K.Parmar)
Superintendent (Appeal-II)
Central Excise, Ahmedabad

By Regd. Post A.D.
M/s. Trinity Pigment Industries,
Plot No- 609 & 610,
Kerala GIDC,
Ta-Bavla,
Dist. Ahmedabad-382 220.

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II

3. The Dy. Commissioner, Central Excise, Div-III, Ahmedabad-II
4, The Assistant Commissioner (System), Central Excise, Ahmedabad-II
5/ Guard file.

6. PA file.
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