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Arising out of Order-In-Original No.07/AC/D/UKG/2015 Dated: 29-04-2015
issued by: Assistant Commissioner.,Central Excise (Div-III), Alunedabad-II

ti' .:tt4~e>lcfici~/qfc-tc.11cft 'cfiT ;;:rra:r m tfciT (Name & Address of the Appellant/Respondent)

Mis Trinity Pigment Industries

~ C,~~ 3f1:fic;r 3fltQT ~ 3fffctTl'f ~llfq cnwT 'E: ill a z 3n2er h u zrnfuf ft
Gfc'IN ;rrcr treJR~ cm- 3f1:ftc;r m w,fra=rur~~~ tfcliill 'E: I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

97rat hTJr1UT 37a :
Revision application to Government of India:

CJ) (en) (@) a4hr 5=ur grca 3f1fr 1994 # rt 3a Rt 4ar ;rrcr 'JlTJIBT ~mt* witn emu

cm- 3u-Irr h vara uiqn h 3irfagtervr 3mla 3rhr +f@la, 3:rRcf "ffitliR, fcm ~.~
fcra:rm, atf ±ifs, siaa la araa,is mi,a fear-11 ooo 1 cm- ~ ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Departmentof Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) m?; m Rt zre h mm ii srafmar a Rn#t ira z 3zrnn1a * m fcnm
sistar t au aisra ii mo smaair i, m fcnm~ m a:isR i a? ag fnsar arr
i a fast ±isra ii zit m ufzm h ala e ]

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

() arr h art fsr lg zn tar ii effa mt u n m h fafaor 3uzitnr Fa
ala u5ear area Ra hm ii sit ona h arz f@str zm qr ii frffa ? [
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty. .

3tfcr:r~ cJft~~ ~~ ~ ~ ~~~ +rRl cJft ~ % 3ITT ~~~~
tTRr ·e;ct frr<:r:r ~~ 3~, ~ ~ ~ 'Cffmr m 'ffli<T 'Cl"< m mG: -q fclro 3~ (rr.2) 1998

arr 1o9 tr Rga fhg ·I &tl
!

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions ·of this Act or the Rules mcJ,de there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under ,f-~c. 1'EMh-.,.,-cgwie

of the Finance (No.2) Act, 1998. rs., · ,,

~~TG"f ~ (311m1) f.1lll-Jlqc{\, 2001 ~ frl<:r:r 9 ~ 3'faT@ fclAFcfcc WP-£ msm ~--'-8 -q ITT~
11, )fa are a uf am hf ~ ~ cfr.:r 'l-j'ffi ~ '41m ~-3m ~ 3]1ffi1 ~ cJft <n-<n
mwIT cB' ™ \JF-crn 3TfcrcR fcnllT ~~ I ~W~ xsl'@l ~- cJ)T !j i!..~~ftq cB' 3'fqT@ tTRr 35-~ -q .
11tTfffif 1B1 ,~~ ~~ ~ W~ it3TR-6 'cJIBA cJft ffl -41' ~~ I 0
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, ·~.nder Major Head of Account.

(2) ~ 3TWR ~ w~ 'GllTT ~~ ~~~ m m=m a el at q1 200/- 4a{1
alt urg ah raj vicaa v ala t uurr st at 1ooo/- cJft 'CJfm~ cJft~I

, l .
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is. Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr zycn, #4hr uaa zye gi vars r@Rt4 znznf@raw a #f srf­
AppeaI to Custom, Excise, & Service Tax Appellate Tribunal.

(«) #tu nza zyc 3nf@,Rm, 1944 cJft tTRf 35-#1'/35-~ ~ 3'faT@:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
af4al pc1ia a ijf@er ft qr fta zyc, as;war ye vi ala arfl4t nrzn@rvr
cJft fclffi 1frfacITT ~ @cp -;:f_ 3. 3TR. ~- T11, "I{ ~ crTT ~

fJ

the special bench of ;Custom, Excise & Service Tax Appellate Tribunal of West ~.s;k
No.2, R.K. Puram, New Delhi-1 in all matters relating to classific~tion valuation and.

aafRua uRo 2 («)'aa; rar a srar cJft 3]1ffi1 , an4ht #m vfr yea, h4
snraa zycas qi hara 3rfl#tu +nzmf@raw (Rre) al ufga 2flu 9fear, 3rs<tar i sit-20, I
t)ea z7Rua aruog, ?aftT, 3ral4la--380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~~~ (311m1) f.1lll-Jlqc'1"J, 2001 cJft tTRf 6 ~ 3'faT@ WP-£ ~.'C:-3 -q mffif ~ 3~
ar4lRta +nrq1frata r{ a4la far6g arft f; I 3lmf cJft at ufji Rea uei sra gea
~ T-filT , ~ cJft ,wr jh qnrnr ·qt uifnq; s Garg na q t cIBi ~ 1000 /- t&'m 'lfGRf .
mifr I ugi Ila yea t nit, an 4l it it aurn mn upfn q; 5 car4 z 50 GT4 d "ITT ill
~· 5000 j- {p°R, 'l-1'rRf miff t sisr ye al mi, ans #t T-fi1T 3TR -~ 1Tll'f ~-~ so
la qra snr & azi 6; 10ooo/- pl 3#rt tf I cJft ffi~ '<ftt '<-cl'< ~ rfTli ~---­
atfha aa gr #k a # wider #l urt l 'll1l" re sr en a» mm« n4omera a' .2"2pp@DR;;
«rare s sit no sneerer aean • "?· s °CJ •; ' ;• -;
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.

(3) afa sa 3rr ii a{ a an#ii ar arrt & at r@ta ea sitar rg #) r q7arr wvfjr
~ ~ ~ "GTTrfT ~~ ct"~ ~ ffl ~ 'lfi fcp ~~ cITTlT ~ ffi ~ ~ <1~~ 3~
~cpT va 374la at a{la var at va ma4a fhzu ur t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)
0

=qrznzr zyca an@fa 197o zrn izitf@er at rqPr-1 sifa feufRa f arrama T
4 arr qenRnf ffr q1fear # am2gr a r)a tya if "CR .6.5o ht a1 z1rare7u yea
~WIT "ITT.:rT 'c!ITITT! I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za3it vi&fer mrai at fiarra ah fmii at sit 'lfl 1:."l!Ff 3~n~ uITTIT t "GTI" ~~.
b{tu Una gyea vi hara 3r44ha aznf@raw (ar,ff4fen) fr, 1982 if frrf%a t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) vRtn zrca, #ha snar yea vi haas sr4)4tu =nf@raw (Rrec), a 4R 3r4tat mr if
~J'.!Tdf (Demand)--qcr i:s (Penalty) cfiT 10%q4 sran a#at 3far{?& 1 zrifa, 3rf@rasarqa saw 1omnls
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~~~3-fROO<R'~~. ~~ ~rJJT "cncfc<f ctl'r-a:rrar"(Duty Demanded) -
.:,

(i) (Section)m 11D ~~ fa:l"m\'t=f '{ITTT; .

(ii) fanar hcrdz3f #r '{ITT);
(iii) dhezfitaerr 6 ~~t<f '{ITT).

es quasar 'ifarr'uztuarm#tcar}, 3rft'aiRuaa A fagua raafararm&.
?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

aaf ii ,z 3mgr a m ar4hr qfeawr # qr sf areas 3rzrar eyes qr c\Os Rlc11Ra m- a ii fa
-ai1J' ~W<n <fi' 10% 31-rarar tJ"{ ~ ~ ~ c\Os Pclc11Ra m- oor c\Os #.10% 2=rat w#raft al
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where dut}" or duty and penalty are in dispute, or penalty, where penalty

alone is in dispute."
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ORDER IN APPEAL

The subject appeal is filed by M/s .Trinity Pigment Industries, Plot No. 609 &

610, GIDC Kerala,Bavla, Dist Ahmedabad - 382 220 (hereinafter referred to as

'the appellant') against the Order in Original No.07/AC/D/UKG/2015 dated 29-4-15
(hereinafter referred to as 'the impugned order') passed by the Assistant Commissioner,

Central Excise, Division-III, Ahmedabad-II (hereinafter referred to as 'the adjudicating

authority'). The appellant is engaged in the manufacture of excisable goods falling
under Chapter 32 of the First Schedule to the Central Excise Tariff
Act,1985[hereinafter referred as CETA-1985].they are also availing Cenvat credit
under the provisions of Cenvat Credit Rules, 2004.

2. The facts in brief of the case is that, during the course of scrutiny of the Excise

Records, it was revealed that as per the ER-I return for the quarter SEPT-2013,

the appellant was required to pay Excise duty of Rs. 4783_28/-. The appellant has
submitted details for the default period, the total value of goods cleared by them was
Rs.3127400/-and Excise duty comes to Rs. 386547/-.They have failed to pay duty
within 30 days. Hence, as per the provisions of Sub-rule 3A of Rule 8 of the CER
2002, the appellant was required to clear the finished goods consignment wise by

paying duty from cash account. However, the appellant has discharged duty on
monthly basis from Cenvat Account in violation of the provisions of Sub-rule 3A of
Rule 8 of the Central Excise Rules, 2002. SCN was issued for recovery of cenvat

credit of Rs.386547/ by way of cash payment, under the provisions of Rule 8 (3A)
of the CER 2002 with interest. Excisable goods valued at Rs. 3127400/-should
be confiscated under the provisions of Rule 25 of the Central Excise Rules, 2002.
Vide above OIO confirmed the demand with interest and penalty imposed
Rs.386547/­

3. Being aggrieved by the impugned order, the present appeal has been filed on the
following main grounds:

They have paid Rs.386547/-for respective quarter by the specified due date.
There was a short payment of Rs.1492/-which was paid by challan dated 13.12.2013,
they relied upon judgments: I. IINDUSAR GLOBAL LTD. V/s UOI cited at 2014
(310)ELT-833(GUJ] 2. UOI V/s. KAMALAKSHI CORPORATION LTD. cited at 1991
(55) ELT-433(SC).

The goods cleared during the default period were not seized, thus the question
of confiscation of the goods does not arise. Penalty under Rule 25 of CER cannot be
imposed on them in view of the judgment given by the Hon'ble High Court of

Gujarat in case of CCE & Cus. V/s. Saurastra Cement Ltd., cited at 2010 (260) ELT­
71 (GUJ)

4. Personal hearing was granted to them on 19-8-16, Shri A.K.Samriya, account
Manager attended on behalf of the appellant. They requested to consider the
submission made in their grounds of appeal, and submission on 19-6-2015. They
placed reliance on relevant decisions and accordingly requested to allow the appeal.

o
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5. I have carefully gone through the records of the case as well as the written
$

submissions made by the appellant. I»find that, the issue to. decide is the default of
payment of excise duty by the prescribed due date and its consequential penalty
and payment of interest. I have gone through the case records and submissions. I find
that, from the facts of the case, it is evident that the appellant has paid their duty of
excise beyond 30 days of the stipulated date of payment as prescribed under Rule 8

ibid. the duty was paid by utilizing cenvat credit. I find that, provisions of sub­
rule (1), (3) and 3(A) of said Rule 8 ibid, which read as under:

Rule 8. Manner ofpayment. - (I) The duty on the goods removed from, thefactory or the

warehouse during a month shall be paid by the 6th day of the following month, if the
duty is paid electronically through internet banking and by the 5th day of the

following month, in any other case: for the period starting with the first day after due
date till the date of actual payment of the outstanding amount (34) ([the assessee

defaults in payment of duty beyond thirty days from the due date, as prescribed in sub- rule (I),

then notwithstanding anything contained in said sub-rule (1) and sub-rule (4) of rule 3 of

OcENVAT Credit Rules, 2004, the assessee shall, pay excise duty for each consignment

at the time ofremoval, without utilizing the CENVAT credit till the date the assessee pays

the outstanding amount including interest thereon; and in the event ofanyfailure, it shall

be deemed that such goods have been cleared without payment of duly and the

consequences and penalties as provided in these rules shallfollow.

Thus, it is· evident from the above provisions of Rule 8, that once the assessee
defaults in payment of duty beyond thirty days from the due dates, the assessee
is liable to pay excise duty for each consignment at the time of removal, without
utilizing the cenvat credit till the date the assessee pays the outstanding amount

including interest thereon.

6. In the instant case, I find that, the appellant has failed to pay the Excise duty

within stipulated time limit and even failed to pay the duty within thirty days from

~due date of 5th day of following month. They have also utilized cenvat credit for
payment of central excise duty paid after 30 days period and thereby contravened

the provisions of Rule 8(3) (A) ibid. the appellant has defaulted in payment of duty
of excise for the said period. The appellant was liable to pay excise duty from

Account Current for each consignment at the time of removal of excisable goods
However, they have failed to remove excisable goods on payment of central excise

duty by debit from their account current on consignment wise as required under
Rule 8(3)(A) of Central Excise Rules, 2002. I find that, since duty liability for the

period of default was discharged from cenvat account, the same has been

construed as violation of Rule 8(3A) of CER.2004.

7. I find that, the Hon'able high court of Gujarat in the case of Indusr Global
Ltd. Vs. Union of India [2014 (310) E.L.T. 833 (guj) the portion 'without utilsing

the cenvat credit' of the sub-rule (3A) of Rule 8 of Central Excise Rules, 2002 has

-asea.5:,sci.."c
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been held ultra vires to the Constitution of India, and in case of Malladi Drugs &

Pharmaceuticals Ltd. Vs. Union of India [2015 (323) E.L.T. 489 (Mad.)], it has been

held that there being no case of availing wrong/ irregular credit, right to utilize su1h
credit in paying duty cannot be taken away. It has also been held that Rule 8(3A)
being procedural, prescribing manner and method of payment of duty only,

cannot infringe substantive rights provided in Cenvat Credit Rules, 2004.

I find that adjudicating authority has not at all discussed any of the judicial

pronouncements and routinely confirmed the SCN, which is not proper and

tenable. In the fitment of the matter, the case should be remanded to the original

authority.

8 . In view of foregoing discussion and findings, I set aside the impugned order and
allow the appeal filed by the appellant by way of remand. The appeal stands disposed

of as above.
0

e..d° =sS
(K.K.Parmar)

Superintendent (Appeal-II)
Central Excise, Ahmedabad

By Regd. Post A.D.
M/s. Trinity Pigment Industries,

Plot No- 609 & 610,
Kerala GIDC,
Ta-Bavla,
Dist. Ahmedabad-382 220.

I J l L__,J__o%.
Commissioner (Appeal-II)

Central Excise, Ahmedabad.

Attested

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II
3. The Dy. Commissioner, Central Excise, Div-III, Ahmedabad-II
4. '2 Assistant Commissioner (System), Central Excise, Ahmedabad-11
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6. PA file.
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